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Phone:  (416)  369-7298 

Office  Hours:  times  available  by  appointment  only  (please  contact  my  assistant) 
Class  Meeting  Times  and  Location: 


Thursdays  4:10  p.m.  to  6:00  p.m.  Room:  FLA 


Course  Description: 

This  is  a  specialized  contract  law  course  that  will  cover  the  contractual  issues  that  are  essential  to  the  film, 
television,  music  and  digital  media  industries.  Having  said  that,  we  will  emphasize  the  practical  over  the 
theoretical.  A  central  objective  is  to  provide  students  with  an  understanding  of  the  music,  film,  television 
and  videogaming  businesses.  Just  as  important,  you  will  meet  several  entertainment  lawyers,  each  of 
whom  has  his  or  her  own  distinctive  style  of  practising  entertainment  law.  You  will  examine  and  discuss 
actual  agreements  with  the  lawyers  who  negotiated  them.  Your  course  of  study  will  cover  the  practical  and 
legal  aspects  involved  in  the  acquisition  and  exploitation  of  various  rights.  For  example:  domestic  and 
international  distribution,  licensing,  publishing  and  production  agreements.  It  is  intended  that  you  will  come 
away  from  the  course  with  an  appreciation  not  just  for  the  legal  issues  that  underlie  the  various 
agreements,  but  also  the  drafting  and  negotiation  of  those  agreements. 

Evaluation: 

•  100%  final  examination,  open  book 

•  Date  of  final  examination: 

Course  Materials: 

•  Required  Text:  Entertainment  Law  Casebook,  Winter  2009  ed., 

Susan  Abramovitch 

•  Legislation:  Copyr/g/?fAcf,  R.S.C.  1985,  c.-42. 

-  Available  online:  http://www.canlii.org/ca/sta/c-42/ 

Bill  C-61  -  An  Act  to  amend  the  Copyright  (first  reading) 

-  Available  online: 

http://www2.parl.gc.ca/HousePublications/Publication.aspx?Docid=35 

70473&file=4 
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Subject  Matter 

In$tructor(s) 

January  8 

Introduction 

•  Behind  the  scenes  -  the  entertainment  law  industry 

•  So  you  want  my  job?  -  a  day  in  the  life  of  an  entertainment 
lawyer 

Susan  Abramovitch 

January  15 

Film  and  Television  (1)  -  Development/Production 

•  Acquiring  underlying  rights 

•  Original  productions  and  formats 

•  Hiring  writers,  engaging  cast  and  crew 

•  Banking  insurance  and  completion  guarantees 

•  Production  financing 

David  Zitzerman  and 

Michael  Levine 

January  22 

Film  and  Television  (2)  -  Financing 

•  domestic  and  international  sources  of  financing  for  film  and 
television  production 

•  interface  among  financing  elements  and  players 

•  key  financing  agreements,  international  co-production 

Carolyn  Stamegna 

January  29 

Music  (1) 

•  Recording  Agreements 

Susan  Abramovitch 

February  5 

Music  (2) 

•  Music  Publishing  Agreements 

Susan  Abramovitch 

February  12 

Music  (3) 

•  The  five  W’s  of  360  deals 

•  Recording,  Publishing  and  Management  Agreements 

Susan  Abramovitch 

*****  READING  WEEK  ***** 

February  26 

Copyright  Reform 

•  Bill  C-61 

•  The  WlPO  Treaties  and  priority  issues 

Richard  Pfohl  and  Wendy 

Noss 

March  5 

Personality  Issues 

•  Misappropriation  of  Personality 

Susan  Abramovitch 

March  12 

Videogaming  (1) 

•  Regulation  of  property  in  videogames 

•  Virtual  markets 

•  Intellectual  property  in  virtual  property 

•  Risks  in  virtual  worlds 

Susan  Abramovitch 

March  19 

Videogaming  (2) 

•  Overview  of  the  Canadian  Video  Game  Industry 

o  Developer-Publisher  Business  Model 
o  Alternative  Business  Models 

•  Video  Game  Publishing  Agreements 

Jason  Kee 

March  26 

Sports 

•  Player  Contracts 

Gord  Kirke 

April  2 

Exam  Review  Class 

Susan  Abramovitch 

LECTURE  1 


INTRODUCTION 


Behind  the  Scenes  -  The  Entertainment  Law  Industry 
So  You  Want  My  Job  -  A  Day  in  the  Life  of  an  Entertainment  Lawyer 


Susan  Abramovitch 


EXCLUSIVE  LICENSE  AGREEMENT 
dated  January  1, 2009 


By  and  between:  RECORD  COMPANY  GMBH 


-  hereinafter  referred  to  as  “Licensee“- 


and; 


CLIENT  PRODUCTIONS  LTD. 


-  hereinafter  referred  to  as  “Licensor”- 


1.  Grant  of  Rights. 

Licensor  hereby  grants  to  Licensee  and/or  its  sub-licensees  (which  shall  be  nominated  at 
Licensee’s  discretion),  subject  always  to  the  provisions  herein,  the  exclusive  license  with  respect 
to  certain  audio  master  recordings  embodying  the  musical  performance  of  the  performing  group 
professionally  known  as  “The  Defamers”  (the  “Artist”)  entitled  “We’ve  Got  A  Story  For  You” 
(the  “Album”),  for  the  purpose  of  manufacture,  retail  sale  and  other  distribution  sale,  in  physical 
and  non-physical  formats  within  the  Territory  and  the  Term  as  defined  herein.  Licensee  shall  not 
alter  the  artwork  or  the  track  listing  of  the  Album  without  Licensor’s  prior  consent. 
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LECTURE  2 


FILM  AND  TELEVISION  (1)  -  DEVELOPMENT  AND  PRODUCTION 

Acquiring  Underlying  Rights 
Original  Production  and  Formats 
Hiring  Writers 
Engaging  Cast  and  Crew 
Locations 

Banking,  Insurance  and  Completion  Guarantees 
Production  Financing 


David  Zitzerman  and  Michael  Levine 


UmVERSITYOF  TORONTO 
ENTERTAINMENT  LAW 
CASE  STUDY  #  1 


“HOLLYWOODISM" 

_  Simcha  Jacobovici  and  Elliott  Halpem 

KIOECUTIVE  PRODUCERS:  Michael  A.  Levine  and  MonQr  Montgomeiy 
GENRE:  Documontaiy 

I.fTRR  ARY  PROPERTY;  *‘An  Empire  of  Their  Own:  How  the  Jews  Invented  HoIfywoocT,  by 

Neal  Gabler 


PRODUCTION; 

PRODUCERS; 


OVERVIEW;  A  Canadian  production  company,  optioiied  a  controversial 

American  non-ficdon  book  describing  die  orig^  of  Hollywood.  Tbey  financed  a  documentary 
by  a  combination  of  presales  and  other  finmicing  (see  Financing).  Thelo^  elements  of  diis  deal 
included  their  ability  to  license  film  clips  and  music  ^  well  as  to  obtain  the  requisite  financing. 
The  budget  was  in  the  range  of  $1.5  milKon  dollars  Cdn. 

STRUCTURE 

elements  of  this  production  included: 

A,  UCENSING  OF  UNDERLYING  UTERARY  PROPERTY  -  OPTION 

AGREEMENT 


B.  UCENSING  OFFil^  C^S  /  MUSIC 

(i)  FILMCLIFS 
(fi)  MUSIC 

C.  FINANCING 


(i)  BROADCAST  UCENCES 
(p)  OTHER  FlNi^CING 

PRODUCnON  CONTRACTS 


(0  EXECUTIVE  PRODUCER 

Cii)  WRITER 


LECTURE  3 


FILM  AND  TELEVISION  (2)  -  FINANCING 


Securing  Financing  for  Film  Production 


Carolyn  Stamegna 
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LECTURE  4  &  5 


MUSIC  (1)  &  (2) 


Recording  Agreements 
Music  Publishing  Agreements 


Susan  Abramovitch 


THE  MUSIC  INDUSTRY 


SUSAN  H.  ABRAMOVITCH 

Cowling  Lafleur  Henderson  LLP 
Suite  1600,  1  First  Canadian  Place 
1 00  King  Street  West 
Toronto,  ON 
M5X1G5 
T.  (416)814-5673 
F.  (416)  862-7661 
Website;  www.gowlings.com 
e-mail;  susan.abramovitch@gowlings.com 


INTRODUCTORY  REMARKS 


The  following  materials  include  a  precis  on  the  music  industry,  two  fact  situations  with 
accompanying  exercises,  and  related  excerpted  royalty  provisions  from  a  recording  agreement 
and  a  music  publishing  agreement,  respectively.  You  will  need  to  read  the  precis  prior  to  doing 
the  exercises. 

I  would  ask  that  you  review  all  of  these  materials  and  attempt  the  exercises.  My 
experience  has  been  that  only  a  handful  of  students  actually  bother  to  prepare  this  assignment  in 
advance.  Those  who  did  not  prepare  prior  to  the  lecture  experienced  difficulty  following  along 
and  really  did  not  benefit  from  the  format  of  my  presentation,  which  is  more  practical  than 
theoretical. 


TABLE  OF  CONTENTS 


1 .  The  Music  Industry^ 


p.4 


2.  General  Comments  about  the  Fact  Situations 


p.29 


3.  Fact  Situation  1:  Elaine 


p.30 


(i)  Exercise  1:  Elaine’s  Recording  Contract 

(ii)  Artist  Recording  Agreement 


p.31 


p.32 


4.  Fact  Situation  2:  Scott  Soul 


p.58 


(i)  Exercise  2:  Publishing  Agreements 


p.58 


(ii)  Excerpted  provisions  from  a  publishing  and  co-publishing  contract  p.59 


5.  Recommended  Reading 


p.78 
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LECTURE  6 


MUSIC  (3) 


360  Deals 


Susan  Abramovitch 


'360  deals'  offer  new  options  for 
artists  in  recording  industry 


Page  1 


By  Susan  Abramovitch  and  Shelagh  Carnegie 


The  Lawyers  Weekly 

Vol.  26,  No.  45 
(April  6,  2007) 


FOCUS  ON  MEDIA  LAW 


Regardless  of  which  side  of  the  debate  you  fall  on,  there  is  no  question  that  digital  downloading,  peer-to-peer 
file  sharing  and  home  burning  technology  has  had  an  impact  on  the  behaviour  of  the  major  record  labels  in 
Canada. 

In  the  “olden  days"  the  major  labels  were  willing  to  “adopt"  a  new  artist,  investing  substantial  resources  in 
developing  the  artist's  image  and  talent  and  building  his  or  her  catalogue  of  recordings.  While  those  days 
have  not  completely  gone  the  way  of  the  8-track  tape,  this  type  of  long-term  investment  is  becoming 
increasingly  rare  as  record  company  resources  shrink  in  the  digital  age  and  the  return  on  investment 
becomes  much  riskier. 

In  Canada,  it  appears  as  if  this  void  is  being  filled  by  a  proliferation  of  smaller,  leaner  independent  record 
companies  that  offer  the  full  circle  of  management,  music  publishing  and  recording  services;  hence  the  term 
"360"  deal.  Some  labels  even  serve  as  artist  merchandisers  and  tour  agents.  On  the  one  hand,  the 
increasing  presence  of  these  "all-in"  deals  can  be  attributable  to  the  label's  need  to  earn  revenues  from 
secondary  sources  given  the  dwindling  returns  from  recordings  alone.  On  the  other,  a  growing  recognition  of 
the  artist  as  a  "brand"  has  led  these  industry  players  toward  the  realization  that  centralization  of  all  artist 
activities  is  necessary  to  maximize  the  value  of  the  artist  brand. 

360  deals  raise  several  interesting  issues  for  both  artists  and  labels. 

For  artists,  the  question  is  whether  it  is  beneficial  to  consolidate  all  of  these  rights  and  obligations  in  one 
place,  and  at  the  same  time.  The  all-in  nature  of  the  deal  eliminates  the  element  of  choice  for  the  artist:  e.g., 
does  the  artist  want  to  do  a  music  publishing  deal  at  all?  For  the  label,  a  host  of  conflict  issues  arise;  e.g.,  if 
the  label  acts  as  manager,  is  it  properly  advising  the  artist  by  directing  him  or  her  to  sign  with  its  affiliated 
company  as  recording  company  and/or  music  publisher? 

With  respect  to  the  recording  agreement,  today's  all-in  deals  are  much  more  likely  to  include  a  split,  often 
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LECTURE  7 


COPYRIGHT  REFORM 


Bill  C-61 

The  WIPO  Treaties  and  Priority  Issues 
How  Will  Copyright  Reform  Affect  Entertainment  Law 


Richard  Pfohl  and  Wendy  Noss 
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LECTURE  8 


PERSONALITY  ISSUES 


Misappropriation  of  Personality 


Susan  Abramovitch 


LECTURE  9 


VIDEOGAMING  (1) 


Regulation  of  property  in  videogames 
Virtual  Markets 

Intellectual  Property  in  Virtual  Property 
Risks  in  Virtual  Worlds 


Susan  Abramovitch 


